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STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Kristopher Erik Howell pled guilty to one count of
possession of methamphetamine. He received a unified sentence of seven years, with two years
fixed. In a separate case, Mr. Howell pled guilty to one count of grand theft by receiving stolen
property. He received a unified sentence of seven years, with three years fixed. The district
court retained jurisdiction in both cases. Although he was initially placed on probation in both
cases, after he admitted to violating the terms of his probation, his probation in both cases was
revoked.
On appeal, Mr. Howell contends that the district court erred in revoking his probation
because it mistakenly found Mr. Howell had two prior felony convictions, and the district court
abused its discretion by failing to reduce his sentence or place him back on probation in light of
the additional information submitted in conjunction with his Idaho Criminal Rule 35
(hereinafter, Rule 35) motion filed in the methamphetamine case.
This Reply Brief is necessary to address the State’s contentions that the district court did
not err in revoking Mr. Howell’s probation based on erroneous information in his criminal
history. (Respondent’s Brief, p.3.)

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated in
Mr. Howell’s Appellant’s Brief.

They need not be repeated in this Reply Brief, but are

incorporated herein by reference thereto.
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ISSUES
I.

Did the district court err when it revoked Mr. Howell’s probation in both cases?

II.

Did the district court abuse its discretion when it denied Mr. Howell’s Idaho Criminal
Rule 35 Motion in his methamphetamine case?
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ARGUMENT
I.
The District Court Erred When It Revoked Mr. Howell’s Probation In Both Cases
The State attempts to shift the burden to Mr. Howell to disprove the accuracy of the PSI.
(Respondent’s Brief, p.3.) The State acknowledges that Mr. “Howell did advise the presentence
investigator that one of the cases had been amended to a misdemeanor” (Respondent’s Brief,
p.3), but seemed to place the burden on Mr. Howell to prove it arguing, “the presentence
investigator was unable to verify that claim (see PSI, p.7), and Howell apparently provided no
substantiation of his claim at that time or at any time before the district court revoked his
probation.” (Respondent’s Brief, p.3.) However, the PSI contained a copy of a legal document
from the circuit court of Polk County, Florida, which indicated that Mr. Howell pled guilty to an
amended charge—misdemeanor attempted possession of methamphetamine—as well as the
misdemeanor possession of drug paraphernalia that was originally charged. (PSI, pp.202-204.)
Judgment was withheld in the case. (PSI, p.202.) Although the presentence investigator claimed
that she was unable to substantiate Mr. Howell’s assertion that the charge was reduced to a
misdemeanor, the document substantiating this claim was contained within the PSI paperwork.
(PSI, p.202.)
Further, the Clerk’s Record on Appeal contains pleadings filed by the prosecution in
October of 2015, in which the prosecutor sought to amend the Information to include a Part II
alleging Mr. Howell was a persistent violator. (R., pp.47-48, 53-54.) Mr. Howell disputed two
of the three listed felony convictions.

(R., pp.68-73.)

The defense advised in its written

objection to the Information Part II;
The first conviction is CF95-3751 from Polk County, Florida. The state alleges
that this conviction is for Possession of Methamphetamine. This was the original
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charge however, the judgment (Defendant’s Exhibit A) provided appears to have
amended this charge under the Plea section to Attempted Possession of Meth (m).
The judgement appears to state on its face that it was reduced to a misdemeanor
and the conviction listed is not for the same charge as alleged by the state in
Count One. The NCIC (Defendant’s Exhibit B) provided by the state also
indicates that this charge is a misdemeanor offense.
(R., pp.68-69.) A copy of the Memo of Sentence from Polk County, Florida, was filed with the
district court as well as another document indicating the charge was a misdemeanor. (R., pp.7172.)
Thus, the district court’s decision to revoke Mr. Howell’s probation was erroneous where
the district court mistakenly believed Mr. Howell had a more substantial criminal history and
apparently made its decision to revoke his probation based on incorrect facts:

“Well, the

defendant comes before the Court with a very significant prior record starting out as a juvenile
. . . He’s been racking up offenses for a significant period of time . . . When he was sentenced
on this case originally, he had picked up his third and fourth felony convictions.” (3/27/17
Tr., p.9, Ls.3-19.) As set forth in Mr. Howell’s Appellant’s Brief and Section II of his Reply
Brief, Mr. Howell disputes the district court’s conclusion that he had a juvenile record or that
these were his third and fourth felony convictions.
In light of all of the evidence that was presented to the district court, it abused its
discretion when it revoked Mr. Howell’s probation.

II.
The District Court Abused Its Discretion When It Denied Mr. Howell’s Rule 35 Motion In Light
Of The New Information Offered
In support of his motion for sentence reduction, Mr. Howell submitted a memorandum.
(Augmentation, pp.6-18.)

The memorandum contained additional information regarding

Mr. Howell’s criminal history. (Augmentation, pp.7-18.) As Mr. Howell previously pointed out
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in Section I, this information has been available to the district court and the State for several
years. Notably, the Clerk’s Record contained the Defendant’s Objection to Information Part II,
filed on October 30, 2015 (R., pp.68-73), which set forth the details of the plea and sentence
indicating it was a misdemeanor, as well as the PSI prepared back in 2015 which also indicated it
was a plea to a misdemeanor (PSI, pp.41, 202-204). Despite the State’s claim that it was
somehow Mr. Howell’s burden to make sure the PSI investigator found the necessary
information within the PSI materials, it was not. Where the information was readily available to
district court at sentencing and pursuant to Mr. Howell’s Rule 35 motion, the court erred in
failing to accurately assess Mr. Howell’s ability to be successful if placed back on probation.
Further, as this was Mr. Howell’s first probation violation in these cases (R., p.217), and the
district court had seen fit to allot Mr. Howell’s probation officer with 90 days of discretionary
time (R., pp.104, 208), the district court abused its discretion in revoking Mr. Howell’s probation
after his relapse.
Although Mr. Howell sought to correct the district court’s erroneous statements at
sentencing, that he did not have a juvenile conviction or three prior felony convictions
(Augmentation, pp.7-8), and he provided documentation to the district court in support of this
correction (Augmentation, pp.13-14; 3/27/17 Tr., p.9, Ls.3-5), the district court nonetheless
denied Mr. Howell’s motion. In denying the motion, the district court did not address any of the
specific information submitted in support of the motion, but simply issued a generic order
denying the Rule 35 motion. (Augmentation, pp.19-20.) The district court wrote, “The Court
stated its reasons for the sentence it imposed on the record at the time of sentencing. All of those
reasons remain valid. No information has been submitted which warrants changing the sentence.
The sentence was fair.” (Augmentation, p.20.)
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In light of the new and additional information submitted by Mr. Howell in support of his
Rule 35 motion, the district court abused its discretion by not placing Mr. Howell back on
probation and by failing to reduce his sentence in the methamphetamine case pursuant to his
Rule 35 motion.

CONCLUSION
Mr. Howell respectfully requests that this Court remand his cases to the district court for
a new probation violation disposition hearing. Alternatively, he requests that this Court remand
his cases to the district court with an order that he be placed on probation in both cases or that
this Court reduce the sentence in his methamphetamine case as it sees fit.
DATED this 3rd day of January, 2018.

__________/s/_______________
SALLY J. COOLEY
Deputy State Appellate Public Defender

6

CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 3rd day of January, 2018, I served a true and correct
copy of the foregoing APPELLANT’S REPLY BRIEF, by causing to be placed a copy thereof in
the U.S. Mail, addressed to:
KRISTOPHER ERIK HOWELL
INMATE #117043
SAWC
125 N 8TH WEST
ST ANTHONY ID 83445
DEBORAH A BAIL
DISTRICT COURT JUDGE
E-MAILED BRIEF
CRAIG A STEVELEY
ADA COUNTY PUBLIC DEFENDER
E-MAILED BRIEF
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
E-MAILED BRIEF
________/s/_________________
EVAN A. SMITH
Administrative Assistant
SJC/eas

7

